
 

IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

NORTHERN DIVISION

UNITED STATES OF AMERICA

Plaintiff, ORDER DENYING MOTION FOR

PRODUCTION OF DOCUMENTS

vs.

JOE R. ALVARADO Case No. 1:03-CR-125 PGC

Defendant.

Defendant moves in this criminal matter for copies of documents to support a Section

2255 petition.  Defendant, however, has not filed a Section 2255 petition.  Accordingly, the court

hereby orders that defendant’s motion (#94) is denied without prejudice to the filing of a proper

Section 2255 petition.  The clerks office shall send defendant a Section 2255 packet.  This matter

shall remain closed. 

SO ORDERED.

DATED this 23rd day of August, 2006.

BY THE COURT:

_______________________

Paul G. Cassell

United States District Judge







IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF UTAH 

NORTHERN DIVISION

LELAND HOLD,

Plaintiff,

vs.

AUTOLIV ASP, INC., an Indiana

corporation,

           Defendant.

ORDER ON PLAINTIFF'S MOTION

FOR EXTENSION OF TIME TO

RESPOND

Case No.: 1:05-CV-00017 PGC

This matter is before the court on the plaintiff’s Unopposed Motion for Extension in

Response Time.  Upon consideration of the motion and the stipulation of the parties, the court

grants the plaintiff an extension of time in which to file a response to the defendant’s motion for

summary judgment.  The plaintiff must file a memorandum in opposition to the defendant’s

motion on or before August 28, 2006.  

However, in order the preserve the scheduled trial date, the court modifies the defendant’s

requested date on which to file a reply.  The defendant shall file a reply, if any, on or before

September 14, 2006.  No additional time will be granted for electronic filing.  The reply must be

electronically filed by September 14, 2006, or it will not be considered timely.  



See Fed. R. Civ. P. 6(b); D.U. Civ. 7-1(b)(1).1

When seeking any future extensions, counsel for the plaintiff is reminded to explain the cause, as

required by the rules.   The court GRANTS the stipulated motion for an extension of time [#30]1

in part. 

DATED this 23rd day of August, 2006.

BY THE COURT:

__________________________

Paul G. Cassell

U.S. District Judge  

















































ROBERT B. SYKES (#3180)

ALYSON E. CARTER (#9886)

RYAN B. EVERSHED (#10842)

ROBERT B. SYKES & ASSOCIATES, P.C.

311 South State Street, Suite 240

Salt Lake City, Utah 84111

Telephone No. (801) 533-0222

Facsimile No. (801) 533-8081

Attorneys for Plaintiffs

UNITED STATES DISTRICT COURT DISTRICT OF UTAH

CENTRAL DIVISION

MELISSA HARMAN and

JUSTIN OVERTON

Plaintiffs,

v.

BRENT POLLOCK, SCOTT BARNETT

and JOHN AND JANE DOES 1-15,

Defendants.

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

ORDER ENLARGING TIME TO

RESPOND TO DEFENDANTS’

MOTION TO STRIKE PLAINTIFFS’

MOTION FOR PARTIAL SUMMARY

JUDGMENT ON LIABILITY AND

DEFENDANTS’ ALTERNATIVE RULE

56(f) MOTION TO CONTINUE TIME

FOR DEFENDANTS TO RESPOND TO

PLAINTIFFS’ MOTION FOR

PARTIAL SUMMARY JUDGMENT

Civil No. 2:03 CV00558 DAK

Judge Dale A. Kimball

Based on Plaintiff’s Order Enlarging Time to Respond to Defendants’ Motion to

Strike Plaintiffs’ Motion for Partial Summary Judgment on Liability and Defendant’s Alternative
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Rule 56(f) Motion to Continue Time for Defendants to Respond to Plaintiffs’ Motion for Partial

Summary Judgment, the reasons and grounds set forth therein, and good cause shown, 

IT IS HEREBY ORDERED that Plaintiffs’ motion is granted.  Plaintiffs have to and

including August 30 to respond to Defendants’ Motion to Strike Plaintiffs’ Motion for Partial

Summary Judgment on Liability and Defendant’s Alternative Rule 56(f) Motion to Continue Time

for Defendants to Respond to Plaintiffs’ Motion for Partial Summary Judgment.

DATED this 23rd day of August, 2006.

BY THE COURT:

DALE A. KIMBALL

United States District Judge

Approved as to form:

_________________________________

William F. Hanson 

Assistant Utah Attorney General 
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IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

MICHAEL GRANIERI,

Plaintiff,

v.

BRUCE BURNHAM, M.D., ET AL.,

Defendants.

ORDER AWARDING

ATTORNEY’S FEES

Case No. 2:03CV771DAK

 

This matter is before the court on Plaintiff’s Motion for Entry of Judgment on Attorney’s

Fees.  The Court’s Memorandum Decision and Order, dated August 9, 2006, allowed Plaintiff to

submit his attorney’s fees in connection with the Defendant’s second Motion for Summary

Judgment.

The court has reviewed the Affidavit of Budge W. Call with regard to the attorney’s fees

incurred in relation to the summary judgment motion.  The court finds that a reasonable amount

of hours spent on this matter would include: 30 hours of time for reviewing, researching, and

responding to the motion for summary judgment; and, 20 hours for responding to the motion to

strike and preparing for and attending the hearing on the motions.  The court also finds the copy

costs of $17.59 to be reasonable.  Furthermore, the court finds counsel’s rate of $225 to be

reasonable and comparable to fees charged by other attorneys with his level of experience. 
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Therefore, the court awards Plaintiff attorney’s fees and costs in the amount of $11,267.59

against Defendants.  

  DATED this 23  day of August, 2006.rd

                                                       
DALE A. KIMBALL
United States District Judge



IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

SEAN T. HUGHES,   

  

Plaintiff, Case No. 2:03-CV-910 DB

v.

MIKE CHABRIES et al.,     

 O R D E R 

Defendants.

Plaintiff, Sean T. Hughes, an inmate in the State of

California, filed this pro se civil rights suit under 42 U.S.C. §

1983 while at the Utah State Prison.  See 42 U.S.C.S. § 1983

(2005).  Plaintiff’s motion to proceed in forma pauperis under 28

U.S.C. § 1915 was granted.  See 28 id. § 1915.  On September 30,

2005, the Court entered a screening order dismissing numerous

individuals from this suit and directing official service of

process upon the remaining Defendants.  Defendants were properly

served and filed a timely Answer to the Complaint on December 8,

2005.  On December 27, 2005, Plaintiff requested a ninety day

extension of time to file a response to Defendants’ Answer,

stating that he was on lockdown and did not have access to any

legal materials.  The Court assumed Plaintiff was referring to a

motion of some sort, since a response to an answer is not

permitted under the Federal Rules of Civil Procedure.  See Fed.

R. Civ. P. 7(a).  Over seven months have now passed without any
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contact from Plaintiff, and it is unclear whether Plaintiff still

resides at his address of record. 

Accordingly, IT IS HEREBY ORDERED that Plaintiff shall

within thirty days of this order, show cause why this case should

not be involuntarily dismissed under Rule 41(b) based on

Plaintiff’s failure to prosecute and failure to keep the Court

informed of his current address.  See Fed. R. Civ. P. 41(b).

DATED this 22  day of August, 2006.nd

BY THE COURT:

____________________________
Brooke C. Wells
United States Magistrate Judge 





BRETT L. TOLMAN, United States Attorney (#8821)

BARBARA BEARNSON, Assistant United States Attorney (#3986)

Attorneys for the United States of America

185 South State Street #400

Salt Lake City, Utah 84111

Telephone: (801) 524-5682

))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))

UNITED STATES OF AMERICA,

:

Plaintiff,

:

vs.

:

MAXWELL POWELL,

:

Defendant. 

2:04CR 112 PGC

ORDER CONTINUING TRIAL

))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))

Based on motion of the defendant and good cause appearing, this Court finds that

the ends of justice served by continuing this trial outweigh the best interest of the public

and the defendant in a speedy trial, and further finds that the continuance is necessary to

provide the defendant an opportunity to effectively prepare for trial, taking into account

due diligence, and further given significant efforts to resolve the case short of trial which

have now been exhausted without an agreement by the parties, and given the need for the

parties to resolve all pending motions for discovery and related matters.   Based on the
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foregoing,

IT IS HEREBY ORDERED that the trial is continued to 10/02/2006 at 8:00 a.m.

IT IS FURTHER ORDERED that, pursuant to 18 U.S.C. § 3161(h)(1) and (8), all

time resulting from this delay, including the period of time from June 29, 2004, to the

new trial date is excluded from the calculation of time for speedy trial.

DATED this 23rd day of August, 2006.

 BY THE COURT:

_________________________________

PAUL G. CASSELL

United States District Judge



CERTIFICATE OF SERVICE

I hereby certify that I am an employee of the United States Attorney’s Office and

that a copy of the foregoing proposed Order to Continue was provided to the following on

this 21st day of August, 2006.

Jim Garrett

2091 East 1300 South, #201

Salt Lake City, Utah 84108

Rebecca Hyde

9 Exchange Place, # 1104

Salt Lake City, Utah 84111

/s/ Emily Adams

________________________________



IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

LYNN ROGERS,

Plaintiff, ORDER DENYING MOTION FOR

RECONSIDERATION AND RELIEF

FROM FINAL JUDGMENT

vs.

ANDRUS TRANSPORTATION SERVICES, Case No. 2:04-CV-00994 PGC

Defendants.

On August 9, 2006, the court denied plaintiff Lynn Rogers’ motion to continue the trial

date set for September 11, 2006 and dismissed his case without prejudice [#23].  Mr. Rogers has

now filed a motion to reconsider the court’s previous order because it has supposedly “recently

been discovered that Plaintiff will be released from incarceration between August 26, 2006, and

September 1, 2006, and available for the September 11, 2006, trial date.”  Mr. Rogers’ counsel

states that he has received correspondence from Mr. Rogers stating that he has been granted an

early release beginning September 1, 2006.  Mr. Rogers’ counsel also has verified that Mr.

Rogers’ projected release date is August 24, 2006. 

Mr. Rogers moves under Fed. R. Civ. P. Rule 59(e) to alter or amend the judgment

because such relief “is appropriate where the court has misapprehended the facts, the parties’



 Servants of the Paraclete v. Doe, 204 F.3d 1005, 1012 (10th Cir. 2000).  1

 Id.  2
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positions, or the controlling law.”    He seeks alteration from the court “to address intervening1

change in the controlling law, new evidence previously unavailable, or to correct clear error or

manifest injustice.”   He asserts that, while it was previously unclear when he would be leaving2

the Texas penal system, it is now clear – at least in his mind – that he will be released sometime

between August 26th and September 1st.  

Mr. Rogers’ motion for reconsideration is not well founded.  First, the court noted in its

previous order that Mr. West filed his 42 U.S.C. § 12101 complaint against defendant Andrus

Transportation Services on October 26, 2004, but never informed the court that he was

incarcerated.  Apart from a December 2, 2005 order amending the scheduling order and setting

deadlines for discovery, dispositive motions and a trial date, the court never heard again from Mr.

Rogers or his counsel.  On June 22, 2006, concerned about maintaining the trial date as

scheduled, the court itself ordered the parties to provide a joint status report on the parties’

intention to proceed.  The parties’ joint status report indicated that the parties had only filed the

required initial disclosures and conducted partial initial written discovery over the past two years. 

That report from the parties – agreed to by Mr. Roger’s attorney – also indicated that Mr. Rogers

would not be released by the September trial date.  

Second, although Mr. Rogers’ official release date was on June 5, 2007, given his

previous representations of his release date, the court found it difficult to plan based on Mr.

Rogers’ guess as to his release date.  He now states that he knows he will be released within an
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imminent time frame, but the court finds these representations are still too speculative.  Mr.

Rogers has “cried wolf” a number of times on his pending release date, especially to his own

counsel, and the court is unwilling to rearrange its calendar based on Mr. Rogers’ anticipated

release until he is actually released.  Even if he is accurate about the current projected release

date, of course things could change between now and then.  For example, Mr. Roger’s could

commit a disciplinary violation in prison.  Or the prison authorities could reach a different

conclusion.

Third, the court noted that the parties – including in particular Mr. Rogers – failed to

timely raise difficulties with discovery.  Indeed, had the court known of these difficulties earlier,

dealing with them would have been far simpler. 

Fourth, the court stated that it had set Mr. Rogers’ trial date on its calendar for nearly two

years.  As a result of Mr. Rogers’ own representation that he would not be released in time for

trial, the court struck the trial date.  The court has now placed a number of pressing criminal and

civil hearings in the time that it previously scheduled for his trial.  It would be quite burdensome

to the court – and to the attorneys and litigants in those cases – to reschedule those new matters. 

Moreover, even if the trial date were to be reinstated, Mr. Rogers has not clearly demonstrated

that he would be ready to proceed with the trial, given the very limited amount of preparation that

seems to have been done.

In sum, Mr. Rogers has not shown that the court misapprehended the facts represented to

it by his counsel, nor has he shown that it has misapprehended the parties’ positions or the

controlling law.  And Mr. Rogers has not shown an intervening change in the controlling law or
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any clear error or manifest injustice.  Accordingly, there is no reason to reconsider the court’s

ruling dismissing his case without prejudice.  Again, the court notes that any problem in this

matter could have been easily avoided had Mr. Rogers’ counsel actually raised these issues in a

timely fashion.  Having declined to keep the court apprised of the situation, dismissal continues

to be appropriate.  The court DENIES Mr. Rogers’ motion for reconsideration and relief from

final judgment [#24].  This case is to remain closed.

SO ORDERED.  

DATED this 23rd day of August, 2006.

BY THE COURT:

_______________________

Paul G. Cassell

United States District Judge































IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

BEVERLY AND ORVALL MYRICK,

Plaintiffs,

vs.

UNITED STATES OF AMERICA,

Defendant. 

TRIAL ORDER 

Case No.  2:05V246 DAK

This case is set for a three-day jury trial to begin on Monday, October 30, 2006 at 8:30

a.m.   In order to expedite the conduct of the trial in this case, counsel are instructed as follows:  

A.  Proposed Voir Dire and Verdict Form

1.  Proposed Voir Dire

The parties must file any proposed voir dire no later than October 25, 2006. 

2.  Special Verdict Form

The parties must file a proposed special verdict form no later than October 25, 2006.  In

addition to filing a proposed special verdict form, the parties must also send the proposed special

verdict form via email to “utdecf_kimball@utd.uscourts.gov” in WordPerfect or MS Word

format.

B.  Jury Instructions

A copy of the court’s stock civil jury instructions are included with this Trial Order.  The

stock jury instructions should not be resubmitted to the court with the parties’ proposed jury 

instructions.  All applicable stock jury instructions will be used at trial, absent a compelling

mailto:?utdecf_kimball@utd.uscourts.gov?
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reason why a particular instruction should be modified or should not be used.  The parties shall

not, absent a compelling reason, submit instructions that are duplicative of the stock jury

instructions.  

All additional jury instructions must be submitted according to the following procedure:

1. The parties are required to jointly submit one set of stipulated final instructions. 

To this end, the parties must serve their proposed instructions upon each other by

October 2, 2006.  The parties must then meet and confer to agree on a single set

of jury instructions, to the extent possible.

2. If the parties cannot agree upon a complete set of final instructions, they may

submit separately those instructions upon which they cannot agree.  However, the

parties are expected to agree upon the majority of the substantive instructions for

the case.

3. The stipulated jury instructions and each party’s supplemental jury instructions,

which must include citations to authority, shall be filed by October 9, 2006.  In

addition, by the same date, the parties shall email (in WordPerfect or MS Word

format) the proposed stipulated instructions and any supplemental proposed

instructions to the chambers email address listed above. 

4. By no later than October 16, 2006 each party must file any objections to the

supplemental instructions proposed by the other party.  All such objections must

recite the proposed disputed instruction in its entirety and specifically highlight

the objectionable language in the proposed instruction.  Each objection must

contain citations to authority and a concise argument explaining why the
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instruction is improper.  If applicable, the objecting party should submit an

alternative instruction addressing the subject or principle of law.   By the same

date, the party filing any objections shall also email (in WordPerfect or MS Word

format) the objections to the chambers email address listed above. 

5. By no later than October 23, 2006, the parties may file and serve a concise

written argument supporting their proposed instructions to which the other party

has objected.

C.  Pretrial Order

A stipulated Pretrial Order must be filed by September 25, 2006.  The form of the

Pretrial Order should generally conform to the approved form that is reproduced as Appendix IV

to the Local Rules of Practice.   

D.  Motions in Limine

All motions in limine shall be filed by October 13, 2006.  Responses to the motions shall

be filed by October 20, 2006.   A hearing on the motions, if necessary, will be held during the

week of October 23, 2006.  

E.  Exhibits

All exhibits must be premarked before trial.  Plaintiffs’ exhibits should be marked

numerically, and Defendant’s exhibits should be marked alphabetically.  
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F.  Trial Schedule 

The court runs its trial schedule from 8:30 a.m. to approximately 2:00 p.m., with two

fifteen minute breaks.    

G.  Pretrial Conference

In light of this Trial Order, a pretrial conference is unnecessary.   Therefore, the pretrial

conference currently set for October 16, 2006 is VACATED.  

DATED this 23  day of August, 2006.rd

BY THE COURT:

                                                                                

DALE A. KIMBALL

United States District Judge
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JUDGE KIMBALL'S 

STOCK JURY INSTRUCTIONS

CIVIL CASES

(Some instructions might not apply or might need to be tailored to the specific case)
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JURY INSTRUCTION NO. ___

Now that you have heard the evidence and are about to hear the argument, it is my duty

to give you the instructions of the Court concerning the law applicable to this case.  It is your

duty as jurors to follow the law as stated in the instructions of the Court, and to apply the rules of

law to the facts as you find them from the evidence in the case.  You are not to single out one

instruction alone as stating the law, but must consider the instructions as a whole.

Neither are you to be concerned with the wisdom of any rule of law stated by the Court. 

Regardless of any opinion you may have as to what the law is or ought to be, it would be a

violation of your sworn duty, as judges of the facts, to base a verdict upon anything but the law

as I instruct you and the evidence in the case.

Nothing I say in these instructions is to be taken as an indication that I have any opinion

about the facts of the case, or what that opinion is.  It is not my function to determine the facts; it

is your function as jurors.

Justice through trial by jury depends upon the willingness of each individual juror to seek

the truth as to the facts from the same evidence presented to all the jurors, and to arrive at a

verdict by applying the same rules of law, as given in these instructions.  You are to perform this

duty without bias or prejudice as to any party.  Our system of law does not permit jurors to be

governed by sympathy, prejudice, or public opinion.  Both the parties and the public expect that

you will carefully and impartially consider all the evidence in the case, follow the law as stated

by the Court, and reach a just verdict, regardless of the circumstances.
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 JURY INSTRUCTION NO. ___

The evidence in this case consists of the sworn testimony of the witnesses, all exhibits

received in evidence, all facts that may have been admitted or stipulated, and the applicable

presumptions that will be stated in these instructions. 

Statements and arguments of counsel are not evidence in this case.  When, however, the

attorneys on both sides stipulate or agree as to the existence of a fact, the jury must, unless

otherwise instructed, accept the stipulation and regard that fact as conclusively proved.

During the course of trial, it often becomes the duty of counsel to make objections.  You

should not consider or be influenced by the fact that objections have been made.  Any evidence

to which an objection was made and sustained by the Court, and any evidence ordered stricken

by the Court, must be entirely disregarded. 

Anything you may have seen or heard outside of this courtroom is not evidence and must

be entirely disregarded.  You are to consider only the evidence in this case.  However, in your

consideration of the evidence, you are not limited to the bald statements of the witnesses.  On the

contrary, you are permitted to draw from the facts that you find have been proved, such

reasonable inferences as seem justified in light of your experience.  An inference is a deduction

or conclusion that reason and common sense would lead you to draw from facts that are

established by the evidence in the case.



8

JURY INSTRUCTION NO. ___

There are, generally speaking, two types of evidence from which a jury may properly

find the truth as to the facts of a case.  One is direct evidence, such as the testimony of an eye

witness.  The other is indirect or circumstantial evidence, which is proof of a chain of

circumstances pointing to the existence or non-existence of certain facts.  The law makes no

distinction between the weight to be given to either direct or circumstantial evidence, but simply

requires that the jury find the facts in accordance with the preponderance of all the evidence in

the case, both direct and circumstantial.
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JURY INSTRUCTION NO. ___

You are the exclusive judges of the credibility of the witnesses and the weight of the

evidence.  You may believe or disbelieve all or any part of any witness’ testimony.  In judging

the weight of the testimony and the credibility of the witnesses you have a right to take into

consideration their bias, their interest in the result of the suit, their relationship to any of the

parties in the case, or any probable motive or lack thereof to testify fairly, if any is shown.  You

may consider the witnesses' deportment upon the witness stand, the reasonableness of their

statements, their apparent frankness or candor, or the want of it, their opportunity to know, their

ability to understand, their capacity to remember, and the extent to which their testimony has

been either supported or contradicted by other credible evidence in the case.  You should

consider these matters together with all of the other facts and circumstances that you may believe

have a bearing on the truthfulness or accuracy of the witnesses' statements.
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JURY INSTRUCTION NO. ___ 

Inconsistencies or discrepancies in the testimony of a witness or between the testimonies

of different witnesses may or may not be cause to discredit the testimony of a witness.  Two

persons may see or hear the same event differently or reach different conclusions from the same

facts.  In weighing the effect of an inconsistency, consider the importance of the matter to which

it pertains and whether the inconsistency may have resulted from innocent error, lapse of

memory, or intentional falsehood.  If there are apparent discrepancies in the evidence, you may

be able to reconcile them, or you may have to decide which of two or more conflicting versions

of the facts you will accept.
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JURY INSTRUCTION NO. ___

If you believe any witness has willfully testified falsely as to any material matter, you

may disregard the entire testimony of such witness, except as it may have been corroborated by

other credible evidence.
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JURY INSTRUCTION NO. ___ 

The rules of evidence ordinarily do not permit the opinion of a witness to be received as

evidence.  An exception to this rule exists in the case of expert witnesses.  A person who, by

education, study, and experience, has become an expert in any art, science, or profession, and

who is called as a witness, may give his or her opinion as to any such matter in which he or she

is versed and which is material to the case.  

You are not bound, however, by such an opinion. You should judge expert opinion

testimony just as you judge any other testimony.  Give it the weight to which you deem it

entitled, whether that be great or slight, and you may reject it, if in your judgment the reasons

given for it are unsound.
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JURY INSTRUCTION NO. ___ 

If any reference by the Court or by counsel to matters of evidence does not coincide with

your own recollection, it is your recollection that should control during your deliberations.
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JURY INSTRUCTION NO. ___ 

In this trial, certain testimony has been read to you by way of deposition.  A deposition is

testimony taken under oath before trial and preserved in one form or another.  It is entitled to the

same consideration as if the witness had personally appeared.
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JURY INSTRUCTION NO. ___

In this case, Plaintiff has the burden of proving his claims against Defendants by a

preponderance of the evidence.  By a preponderance of the evidence, as that term is used in these

instructions, is meant that evidence, which to your minds, is of the greater weight.  The evidence

preponderates to the side which, to your minds, seems to be the most convincing and

satisfactory.  

The preponderance of the evidence is not alone determined by the number of witnesses,

nor the amount of testimony or documentary evidence, but rather the convincing character of the

testimony and other evidence, and the inferences reasonably to be drawn therefrom, weighed by

the impartial minds of the jury. This rule does not require proof to an absolute certainty, nor does

it require proof beyond a reasonable doubt which is the standard applied in criminal cases.  A

party has succeeded in carrying the burden of proof by a preponderance of the evidence on an

issue of fact if, after consideration of all the evidence in the case, the evidence favoring his or her

side of the issue is more convincing to you than not.
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JURY INSTRUCTION NO. ___

Your verdict must be based solely upon the evidence developed at this trial, or the lack of

evidence.

It would be improper for you to consider any personal feelings you may have about one

of the parties’ race, religion, national origin, sex or age.

It would be equally improper for you to allow any feelings you might have about the

nature of the claims against the Defendants to influence you in any way.

The parties in this case are entitled to a trial free from prejudice. Our judicial system

cannot work unless you reach your verdict through a fair and impartial consideration of the

evidence.

[IF APPLICABLE:]

Defendant is a corporation.  A corporation is entitled to the same treatment as a private

individual.   You must consider and decide this case as a case between persons of equal rights,

equal worth, and equal standing.  All persons, including corporations, stand equal before the law

and are to be dealt with as equals in a court of justice.
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JURY INSTRUCTION NO. ___

Plaintiff bears the burden of proving by a preponderance of the evidence that she not only

suffered damages but the amount of damages as well. 
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JURY INSTRUCTION NO. ___

Damages must be reasonable. You are not permitted to award speculative damages,

which means compensation for a detriment which, although possible, is remote, or conjectural. 

The damages that you award must be fair and reasonable, neither inadequate nor

excessive.  You should not award compensatory damages for speculative injuries, but only for

those injuries that the Plaintiff has actually suffered or which she is reasonably likely to suffer in

the near future.

In awarding compensatory damages, if you decide to award them, you must be guided by

dispassionate common sense. Computing damages may be difficult, but you must not let that

difficulty lead you to engage in arbitrary guesswork. On the other hand, the law does not require

a Plaintiff to prove the amount of her losses with mathematical precision, but only with as much

definiteness and accuracy as the circumstances permit.
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JURY INSTRUCTION NO. ___

In this case you may not include in any award to Plaintiff, any sum for the purpose of

punishing Defendants, or to make an example of them for the public good or to prevent other

incidents.  [Use if punitive damages are not sought]
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JURY INSTRUCTION NO. ___

Plaintiff has alleged that, as a result of Defendants’ conduct, she has suffered pain,

suffering and humiliation. Plaintiff has the burden of proving any compensatory damages by a

preponderance of the evidence.  If Plaintiff does not establish by a preponderance of the

evidence that she has experienced pain, suffering and humiliation, that was proximately caused

by Defendants’ alleged wrongful conduct, then she cannot recover compensatory damages.

If you determine that Plaintiff has proven by a preponderance of the evidence that she has

experienced pain, suffering and humiliation, that was proximately caused by Defendants’ alleged

wrongful conduct, you may award her damages for those injuries.
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JURY INSTRUCTION NO. ___

The Plaintiff must make every reasonable effort to minimize or reduce her damages for

loss of compensation by seeking employment.   This is called mitigation of damages. 

If you determine that Plaintiff is entitled to damages, you must reduce these damages by

(1) what Plaintiff earned and (2) what Plaintiff could have earned by reasonable effort during the

period from her discharge to the date of trial.

If you determine that Plaintiff did not make reasonable efforts to obtain another similar

job, you must decide whether damages resulted from her failure to do so.  You must not

compensate Plaintiff for any portion of damages that resulted from her failure to make

reasonable efforts to reduce her damages.
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JURY INSTRUCTION NO. ___

The law forbids you to decide any issue in this case by resorting to chance.   If you

decide that a party is entitled to recover, you may then determine the amount of damages to be

awarded. It would be unlawful for you to agree in advance to take the independent estimate of

each juror, then total the estimates, draw an average from the total, and to make the average the

amount of your award.  Each of you may express your own independent judgment as to what the

amount should be.   It is your duty to thoughtfully consider the amounts suggested, test them in

the light of the law and the evidence and, after due consideration, determine, which, if any, of

such individual estimates is proper.
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JURY INSTRUCTION NO. ___

The fact that I have instructed you concerning damages is not to be taken as an indication

that I either believe or do not believe that Plaintiff is entitled to recover such damages. The

instructions in reference to damages are given as a guide in case you find from a preponderance

of the evidence that Plaintiff is entitled to recover.  However, if you determine that there should

be no recovery, then you will entirely disregard the instructions given you upon the matter of

damages.
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JURY INSTRUCTION NO. ___

It is your duty, as jurors, to consult with one another and to deliberate with a view of

reaching an agreement, if you can do so without violence to individual judgment.  You must

each decide the case for yourself, but only after an impartial consideration of the evidence in the

case with your fellow jurors.  In the course of your deliberations, do not hesitate to re-examine

your own views, and change your opinion, if convinced it is erroneous.  But do not surrender

your honest conviction as to the weight or effect of evidence, solely because of the opinion of

your fellow jurors, or for the mere purpose of returning a verdict.

Remember at all times that you are not partisans.  You are judges–judges of the facts. 

Your sole interest is to seek the truth from the evidence in the case.
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JURY INSTRUCTION NO. ___

When you retire to deliberate, you should first select one of your number to serve as

foreperson to preside over your deliberations and be your spokesperson here in Court.
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JURY INSTRUCTION NO. ___

If it becomes necessary during your deliberations to communicate with the Court, you

may send a note by a Court Security Officer, signed by your foreperson, or by one or more

members of the jury.  No member of the jury should attempt to communicate with the Court by

any means other than a signed writing, and the Court will never communicate with any member

of the jury on any subject touching the merits of the case, other than in writing or orally here in

open Court.

You will note from the oath about to be taken by the Court Security Officer that he, as

well as all other persons, is forbidden to communicate in any way or manner with any member of

the jury on any subject touching the merits of the case.

Bear in mind also that you are never to reveal to any person–not even to the Court–how

the jury stands numerically or otherwise, until you have reached a unanimous verdict.

This case is being submitted to you by a Special Verdict, which asks you to answer

certain questions.  When you have answered all the questions required to be answered, please

have your foreperson sign the Special Verdict form and advise the Court Security Officer that

such has been done.  You will then be returned to the courtroom, where the Special Verdict will

be read.



IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

THEODORE L. FISHER

Plaintiff, ORDER SEALING ADMINISTRATIVE

RECORD

vs.

JO ANNE B. BARNHART, Commissioner of

Social Security,

Case No. 2:05cv00251

Defendant.

Based upon the stipulated motion, the court orders the administrative record in this case

to be sealed and made accessible only to the parties and their attorneys.  The court GRANTS the

Amended Motion to Seal Record by Stipulation [#16].  

DATED this 23rd day of August, 2006.

BY THE COURT:

_______________________

Paul G. Cassell

United States District Judge



IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

YVONNE STEENBERG-HATCHER

Plaintiff, ORDER TO SHOW CAUSE

vs.

CITY MARKET, INC., a Colorado

corporation, GARY VOESTE, and KRIS

WINDSOR,

Case No. 2:05CV00287

Defendants.

On August 2, 2006, the defendants, City Market, Inc., Gary Voeste, and Kris Windsor

submitted a Motion for Summary Judgment.  However, as per the Scheduling Order signed by

Judge Nuffer on October 7, 2005, the parties in this case were ordered to submit all dispositive

motions to the court on or before June 2, 2006.  Therefore, the court orders the defendants to

show cause as to why the court should not dismiss the defendants’ motion as untimely.  The

defendants shall respond to this order by August 29, 2006.  This order in no way alters the

plaintiff’s deadline for filing a response to the defendants’ Motion for Summary Judgment.  



The court expects the plaintiff’s response to be filed on or before September 1, 2006. 

SO ORDERED.   

DATED this 23rd day of August, 2006.

BY THE COURT:

_______________________

Paul G. Cassell

United States District Judge



Lon A. Jenkins (Utah Bar No. 4060) 

Peggy Hunt (Utah Bar No. 6060) 

RAY QUINNEY & NEBEKER P.C. 

36 South State Street, Suite 1400 

P.O. Box 45385 

Salt Lake City, Utah  84145-0385 

Telephone: (801) 532-1500 

Facsimile: (801) 532-7543 

ljenkins@rqn.com 

phunt@rqn.com 

 

Attorneys for Plaintiff Jeffrey C. Bermant 

 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF UTAH 

CENTRAL DIVISION 

 

 

JEFFREY C. BERMANT, 

 

   Plaintiff, 

 

v. 

 

DAVID K. BROADBENT, ESQ., as 

RECEIVER for MERRILL SCOTT & 

ASSOCIATES, LTD., MERRILL SCOTT & 

ASSOCIATES, INC., PHOENIX OVERSEAS 

ADVISERS, LTD., GIBRALTER 

PERMANENTE ASSURANCE, LTD., and 

each of the respective SUBSIDIARIES and 

AFFILIATED ENTITIES, 

 

Defendants. 

 

 

 

[PROPOSED] ORDER APPROVING 

STIPULATED MOTION TO MODIFY 

SCHEDULING ORDER  

 

 

Civil No. 2:05cv-00466TC 

 

 

The Honorable Tena Campbell 

 

 

Magistrate Judge Paul M. Warner 

 

 BEFORE THE COURT is the Stipulated Motion to Modify Scheduling Order submitted 

jointly by Plaintiff Jeffrey C. Bermant (“Bermant” or “Plaintff”), by and through his counsel, and 

Defendant David K. Broadbent, (“Receiver” or “Defendant”), by and through his counsel.  It 

appearing that cause exists for entry of an order approving the Stipulated Motion,  



 2

IT IS HEREBY ORDERED that the Scheduling Order dated November 30, 2005, as modified, is 

amended as follows: 

a) The deadline for filing dispositive or potentially dispositive motions will 

be September 15, 2006. 

 

b) All other provisions of the Scheduling Order dated November 30, 2005 

will remain in effect. 

 

 DATED this 23rd day of August, 2006. 

     BY THE COURT: 

      
    ________  

Magistrate Judge Paul M. Warner 

     United States Magistrate Judge 

 

      



  

IN THE UNITED STATES DISTRICT COURT 

DISTRICT OF UTAH, CENTRAL DIVISION

AMERICAN MANUFACTURERS MUTUAL

INSURANCE COMPANY, an Illinois

corporation,

Plaintiff,

vs.

CHEYENNE CONCRETE COMPANY, a

corporation; ALPINE CRANE & RIGGING

CORPORATION, a corporation; EAGLE

PRECAST COMPANY, a Utah corporation; E

STRUCTURES, INC., a Utah corporation;

BUEHNER MARBLE & GRANITE, INC. aka

BUEHNER MARBLE CORPORATION, a

Utah corporation; WALDRON FAMILY

LIMITED PARTNERSHIP, a Utah limited

partnership; JACHEB, INC., a Utah

corporation; SCOTT M. WALDRON, an

individual; BARBARA J. WALDRON, an

individual,

Defendants.

Case No. 2:05CV00657 PGC

AMENDED SCHEDULING ORDER

The court received the Amended Attorneys’ Planning Report dated August 21, 2006.  The

court approves the following schedule.  The times and deadlines set forth herein may not be

modified without the approval of the court and on a showing of good cause.

1. PRELIMINARY MATTERS DATE

Nature of claims and any affirmative defenses:

a. Was Rule 26(f)(1) Conference held? Yes

b. Has Attorney Planning Meeting Form been submitted? Yes

c. Was 26(a)(1) initial disclosure completed? 03/15/06

2.

DISCOVERY LIMITATIONS NUMBER



a. Maximum Number of Depositions by Plaintiff(s) 10

b. Maximum Number of Depositions by Defendant(s) 10 

c. Maximum Number of Hours for Each Deposition

(unless extended by agreement of parties)
8

d. Maximum Interrogatories by any Party to any Party 25

e. Maximum requests for admissions by any Party to any

Party
50

f. Maximum requests for production by any Party to any Party

3. AMENDMENT OF PLEADINGS/ADDING PARTIES DATEi

a. Last Day to File Motion to Amend Pleadings 11/16/06

b. Last Day to File  Motion to Add Parties 11/16/06

4.

RULE 26(a)(2) REPORTS FROM EXPERTS DATEii

a. Plaintiff 05/09/07

b. Defendant 06/27/07

c. Counter reports    None

5.

OTHER DEADLINES DATE

a. Discovery to be completed by:

Fact discovery 04/16/07

Expert discovery 08/22/07

b. (optional) Final date for supplementation of disclosures and

discovery under Rule 26 (e)

c. Deadline for filing dispositive or potentially dispositive

motions (with supplementation filed no later than

September 5, 2007)

8/03/07

6. SETTLEMENT/ALTERNATIVE DISPUTE RESOLUTION DATE

a. Referral to Court-Annexed Mediation: No

b. Referral to Court-Annexed Arbitration No

c. Evaluate case for Settlement/ADR on

d. Settlement probability:

Specify # of days for Bench or Jury trial as appropriate.  

Shaded areas will be completed by the court.



7. TRIAL AND PREPARATION FOR TRIAL TIME DATE

a. Rule 26(a)(3) Pretrial Disclosuresiii

Plaintiff 11/09/07

Defendant 11/23/07

Objections to Rule 26(a)(3) Disclosures      
b.

(if different than 14 days provided in Rule)

Special Attorney Conference  on or beforeiv
c. 12/07/07

Settlement Conference  on or beforev
d. 11/16/07

Final Pretrial Conference
e.  3:00 p.m. 12/19/07

Trial
f. Length

i. Bench Trial
# days

ii. Jury Trial
4 days 8:00 a.m. 01/07/08

8. OTHER MATTERS

Counsel should contact chambers staff of Judge Cassell regarding Daubert and Markman

motions to determine the desired process for filing and hearing of such motions.  All such

motions, including Motions in Limine shall be filed well in advance of the Final Pre

Trial.  Unless otherwise directed by the court, any challenge to the qualifications of an

expert or the reliability of expert testimony under Daubert must be raised by written

motion before the final pre-trial conference.

SO ORDERED.

Dated this 23rd date of August, 2006.

BY THE COURT:

____________________________

Paul G. Cassell

United States District Judge



 Counsel must still comply with the requirements of Fed. R. Civ. P. 15(a).i

 A party shall disclose the identity of each testifying expert and the subject of each such expert’s testimonyii

at least 60 days before the deadline for expert reports from that party.  This disclosure shall be made even if

the testifying expert is an employee from whom a report is not required.  

 Any demonstrative exhibits or animations must be disclosed and exchanged with the 26(a)(3) disclosures.iii

 The Special Attorneys Conference does not involve the Court.  Counsel will agree on voir dire questions,iv

jury instructions, a pre-trial order and discuss the presentation of the case.  Witnesses will be scheduled to

avoid gaps and disruptions.  Exhibits will be marked in a way that does not result in duplication of

documents.  Any special equipment or courtroom arrangement requirements will be included in the pre-trial

order.

 The Settlement Conference does not involve the Court unless a separate order is entered. Counsel mustv

ensure that a person or representative with full settlement authority or otherwise authorized to make

decisions regarding settlement is available in person or by telephone during the Settlement Conference.







IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

_______________________________________________________________

FRED VELARDE JR.,   )
  )

Plaintiff, ) Case No. 2:05-CV-952 DS
)

v. ) District Judge David Sam
)

JOHN DOE et al.,  ) O R D E R

  )
Defendants. ) Magistrate Judge Brooke Wells

_________________________________________________________________

Incarcerated plaintiff, Fred Velarde Jr., has filed a pro se

civil rights complaint.  See 42 U.S.C.S. § 1983 (2006). 

Plaintiff's application to proceed in forma pauperis has been

granted.  Plaintiff now moves (twice) for service of process.

These motions are unnecessary because Plaintiff is

proceeding in forma pauperis.  See 28 id. § 1915.  In such cases,

"[t]he officers of the court shall issue and serve all process,

and perform all duties in such cases."  See id. § 1915(d).  The

Court will screen Plaintiff's amended complaint at its earliest

convenience and determine whether to dismiss it or order it to be

served upon Defendants.  See id. § 1915A.  Plaintiff need do

nothing to trigger this process.

IT IS HEREBY ORDERED that Plaintiff's motions for service of

process are denied, see File Entry #s 7 & 25; however, if, after 



2

the case is screened, it appears that this case has merit and

states a claim upon which relief may be granted, the Court will

order service of process.

DATED this 22nd day of August, 2006.

BY THE COURT:

____________________________________
BROOKE C. WELLS
United States Magistrate Judge



See 
1

42 U.S.C.S. § 1983 (2006).

See 
2

Carper v. Deland, 54 F.3d 613, 616 (10th Cir. 1995); Bee v. Utah

State Prison, 823 F.2d 397, 399 (10th Cir. 1987).

See 
3

28 U.S.C.S. § 1915(e)(1) (2006); Carper, 54 F.3d at 617; Williams

v. Meese, 926 F.2d 994, 996 (10th Cir. 1991).

4
McCarthy v. Weinberg, 753 F.2d 836, 838 (10th Cir. 1985).

IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

_______________________________________________________________

KARL DEE KAY,   )
  )

Plaintiff, ) Case No. 2:05-CV-995 DS
)

v. ) District Judge David Sam
)

NANCY BEMIS et al.,  ) O R D E R

  )
Defendants. ) Magistrate Judge David Nuffer

_________________________________________________________________

Plaintiff, inmate Karl Kay Dee, has filed a pro se civil

rights complaint.   Plaintiff's application to proceed in forma1

pauperis has been granted.  Plaintiff now moves for appointed

counsel and service of process.  He also moves "to Compell [sic]

Discovery for Requests of Documents."

The Court first considers the motion for appointed counsel. 

Plaintiff has no constitutional right to counsel.   However, the2

Court may in its discretion appoint counsel for indigent

inmates.   "The burden is upon the applicant to convince the3

court that there is sufficient merit to his claim to warrant the

appointment of counsel."4

When deciding whether to appoint counsel, the district court

should consider a variety of factors, "including 'the merits of

http://@PFDesktop/:internet/http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=42+USCA+s+1983
http://@PFDesktop/:internet/http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=54+F.3d+613
http://@PFDesktop/:internet/http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=823+F.2d+397
http://@PFDesktop/:internet/http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=823+F.2d+397
http://@PFDesktop/:internet/http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=28+USCA+s+1915%28e%29%281%29
http://@PFDesktop/:internet/http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=54+F.3d+617
http://@PFDesktop/:internet/http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=926+F.2d+994
http://@PFDesktop/:internet/http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=926+F.2d+994
http://@PFDesktop/:internet/http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=753+F.2d+836


5
Rucks v. Boergermann, 57 F.3d 978, 979 (10th Cir. 1995) (quoting

Williams, 926 F.2d at 996); accord McCarthy, 753 F.2d at 838-39.

See 
6

28 U.S.C.S. § 1915 (2006).

See id. § 1915(d).
7

See id. § 1915A.
8

2

the litigant's claims, the nature of the factual issues raised in

the claims, the litigant's ability to present his claims, and the

complexity of the legal issues raised by the claims.'"5

Considering the above factors, the Court concludes here that (1)

it is not clear at this point that Plaintiff has asserted a

colorable claim; (2) the issues in this case are not complex; and

(3) Plaintiff is not incapacitated or unable to adequately

function in pursuing this matter.  Thus, the Court denies for now

Plaintiff's motion for appointed counsel.

The Court next denies Plaintiff's motion for service of

process.  This motion is unnecessary because Plaintiff is

proceeding in forma pauperis.   In such cases, "[t]he officers of6

the court shall issue and serve all process, and perform all

duties in such cases."   The Court will screen Plaintiff's7

amended complaint at its earliest convenience and determine

whether to dismiss it or order it to be served upon Defendants.  8

Plaintiff need do nothing to trigger this process.

Finally, because Plaintiff's complaint has not yet been

screened or served upon Defendants, Plaintiff's motion for

discovery is premature.  The Court therefore denies it.

http://@PFDesktop/:internet/http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=57+F.3d+978
http://@PFDesktop/:internet/http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=753+F.2d+838
http://@PFDesktop/:internet/http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=28+USCA+s+1915
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IT IS HEREBY ORDERED that:

(1) Plaintiff's request for appointed counsel is denied (see

File Entry # 5);  however, if, after the case is screened, it

appears that counsel may be needed or of specific help, the Court

will ask an attorney to appear pro bono on Plaintiff's behalf.

(2) Plaintiff's motion for service of process is denied (see

File Entry # 4); however, if, after the case is screened, it

appears that this case has merit and states a claim upon which

relief may be granted, the Court will order service of process.

(3) Plaintiff's motion for discovery is denied as premature. 

(See File Entry # 18.)  Should the complaint survive screening,

this request may be renewed.

DATED this 22nd day of August, 2006.

BY THE COURT:

____________________________________
DAVID NUFFER
United States Magistrate Judge



See 
1

42 U.S.C.S. § 1983 (2006).

See 
2

Carper v. Deland, 54 F.3d 613, 616 (10th Cir. 1995); Bee v. Utah

State Prison, 823 F.2d 397, 399 (10th Cir. 1987).

See 
3

28 U.S.C.S. § 1915(e)(1) (2006); Carper, 54 F.3d at 617; Williams

v. Meese, 926 F.2d 994, 996 (10th Cir. 1991).

4
McCarthy v. Weinberg, 753 F.2d 836, 838 (10th Cir. 1985).

IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

_______________________________________________________________

KENNY RAY EVON,   )
  )

Plaintiff, ) Case No. 2:05-CV-1072 DAK
)

v. ) District Judge Dale Kimball
)

MICHEL MILLARD et al.,  ) O R D E R

  )
Defendants. ) Magistrate Judge David Nuffer

_________________________________________________________________

Plaintiff, Kenny Ray Evon, has filed a pro se prisoner civil

rights complaint.   Plaintiff's application to proceed in forma1

pauperis has been granted.  Plaintiff now moves for appointed

counsel and service of process.

The Court first considers the motion for appointed counsel. 

Plaintiff has no constitutional right to counsel.   However, the2

Court may in its discretion appoint counsel for indigent

inmates.   "The burden is upon the applicant to convince the3

court that there is sufficient merit to his claim to warrant the

appointment of counsel."4

When deciding whether to appoint counsel, the district court

should consider a variety of factors, "including 'the merits of

the litigant's claims, the nature of the factual issues raised in

http://@PFDesktop/:internet/http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=42+USCA+s+1983
http://@PFDesktop/:internet/http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=54+F.3d+613
http://@PFDesktop/:internet/http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=823+F.2d+397
http://@PFDesktop/:internet/http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=823+F.2d+397
http://@PFDesktop/:internet/http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=28+USCA+s+1915%28e%29%281%29
http://@PFDesktop/:internet/http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=54+F.3d+617
http://@PFDesktop/:internet/http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=926+F.2d+994
http://@PFDesktop/:internet/http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=926+F.2d+994
http://@PFDesktop/:internet/http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=753+F.2d+836


5
Rucks v. Boergermann, 57 F.3d 978, 979 (10th Cir. 1995) (quoting

Williams, 926 F.2d at 996); accord McCarthy, 753 F.2d at 838-39.

See 
6

28 U.S.C.S. § 1915 (2006).

See id. § 1915(d).
7

See id. § 1915A.
8

2

the claims, the litigant's ability to present his claims, and the

complexity of the legal issues raised by the claims.'"  5

Considering the above factors, the Court concludes here that (1)

it is not clear at this point that Plaintiff has asserted a

colorable claim; (2) the issues in this case are not complex; and

(3) Plaintiff is not incapacitated or unable to adequately

function in pursuing this matter.  Thus, the Court denies for now

Plaintiff's motion for appointed counsel.

The Court next denies Plaintiff's motion for service of

process.  This motion is unnecessary because Plaintiff is

proceeding in forma pauperis.   In such cases, "[t]he officers of6

the court shall issue and serve all process, and perform all

duties in such cases."   The Court will screen Plaintiff's7

amended complaint at its earliest convenience and determine

whether to dismiss it or order it to be served upon Defendants.8

Plaintiff need do nothing to trigger this process.

IT IS HEREBY ORDERED that:

(1) Plaintiff's request for appointed counsel is denied,

(see File Entry # 5);  however, if, after the case is screened, 

http://@PFDesktop/:internet/http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=57+F.3d+978
http://@PFDesktop/:internet/http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=753+F.2d+838
http://@PFDesktop/:internet/http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=28+USCA+s+1915
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it appears that counsel may be needed or of specific help, the

Court will ask an attorney to appear pro bono on Plaintiff's

behalf.

(2) Plaintiff's motion for service of process is denied,

(see File Entry # 4); however, if, after the case is screened, it

appears that this case has merit and states a claim upon which

relief may be granted, the Court will order service of process.

DATED this 22nd day of August, 2006.

BY THE COURT:

____________________________________
DAVID NUFFER
United States Magistrate Judge



IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

In Re: CONTEMPT ORDER

ORDER

Case No.  2:05MC410DAK

The Tenth Circuit Court of Appeals reversed and remanded this case with instructions to

vacate the summary contempt order.  Therefore, the summary contempt order is VACATED. 

There is no indication in the docket that the fifty dollar sanction was ever paid to the court. 

Accordingly, no refund is necessary.  This case is closed.      

DATED this 23  day of August, 2006.rd

BY THE COURT:

                                                                             

DALE A. KIMBALL

United States District Judge





























IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff, ORDER REQUESTING THE US

ATTORNEY’S OFFICE TO

PRODUCE PUBLICALLY

AVAILABLE INFORMATION ON

CHARGING 18 U.S.C. § 1028A

OFFENSES

vs.

ALBERTO LINARES PEREZ Case No. 2:06-CR-00423 PGC

Defendant.

On August 22, 2006, the court heard arguments from counsel regarding the charging and

sentencing of defendant Alberto Linares Perez for violation of 18 U.S.C. § 1028A.   The court

took the matter under advisement to consider other facts that might be relevant to the case.

As part of that process, the court now requests from the U.S. Attorney’s Office any

publicly available information regarding its charging practices and plea negotiation practices for

alleged violations of 18 U.S.C. § 1028A.  The court understands that some information is not

publicly available.  At the same time, however, the court is under the impression that some

information is publicly available, and it would like to review it in connection with this case.  The

court requests the U.S. Attorney’s Office to provide that information to the court by August 30,



Page 2 of  2

2006.  

SO ORDERED.

DATED this 22nd day of August, 2006.

BY THE COURT:

_______________________

Paul G. Cassell

United States District Judge







STEVEN B. KILLPACK, Federal Defender (#1808)

WENDY M. LEWIS, Assistant Federal Defender (#5993)

Utah Federal Defender Office

46 West 300 South, Suite 110

Salt Lake City, Utah 84101

Telephone: (801) 524-4010

_____________________________________________________________________________

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

_____________________________________________________________________________

:

UNITED STATES OF AMERICA,

: ORDER TO CONTINUE

Plaintiff, JURY TRIAL

-vs- :

Case No. 2:06CR-445 DAK

JAMES SPANN, :

 Defendant. :

______________________________________________________________________________

Based on the motion to continue trial filed by defendant in the above-entitled case, and good

cause appearing,

It is hereby ORDERED that the trial previously scheduled for August 29, 2006, is hereby

continued to this 31st day of October, 2006, at 8:30 a .m.   Pursuant to 18 U.S.C. § 3161(h), the

Court finds the ends of justice served by such a continuance outweigh the best interests of the public

and the defendant to a speedy trial.  The time of the delay shall constitute excludable time under the

Speedy Trial Act.

DATED August 23, 2006.

BY THE COURT:

__________________________________________

HONORABLE DALE A. KIMBALL 

United States District Court Judge















IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

UNITED STATES OF AMERICA,

                                          Plaintiff,             ORDER OF REFERENCE

vs.

VO, et al.,                Civil No. 2:06-CR-00550

                                          Defendants.

IT IS ORDERED that, as authorized by 28 U.S.C. § 636(b)(1)(A) and the rules of this

Court, the above entitled case is referred to Magistrate Judge Samuel Alba.  The magistrate judge

is directed to hear and determine any nondispositive pretrial matters pending before the Court.

DATED this 23rd day of August, 2006.

BY THE COURT:

______________________________

Paul G. Cassell

United States District Judge

















IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

_________________________________________________________________

LARRY ALLEN VIGIL,   )
  )

Plaintiff, ) Case No. 2:06-CV-164 DAK
)

v. ) District Judge Dale Kimball
)

SHERIFF KENNARD et al.,   ) O R D E R

)
Defendants. ) Magistrate Judge David Nuffer

_________________________________________________________________

Plaintiff, Larry Allen Vigil, filed a pro se civil rights

complaint and moved for service of process.  According to a

recent motion asking for an extension of time in which to show

proof of service of process, Plaintiff apparently changed his

mind and made plans to serve the complaint himself.

IT IS THEREFORE ORDERED that Plaintiff's motion is denied as

moot.  (See File Entry # 4.)

DATED this 22nd day of August, 2006.

BY THE COURT:

_____________________________
DAVID NUFFER
United States Magistrate Judge





IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

UNITED STATES OF AMERICA

Plaintiff, ORDER DENYING DEFENDANTS’

DISMISSAL DEMAND FOR QUASHING

TWENTY (20) DAY SUMMONS

vs.

BROWN KAPLAR, PHYLLIS KAPLAR,

UTAH STATE TAX COMMISSION,

RULON FREDERICK DEYOUND d/b/a

ORDER OF THE TRANQUILITY

Case No. 2:06cv00261

Defendants.

At issue before the court is the defendants’ Dismissal Demand for Quashing Twenty (20)

Day Summons.  Upon reviewing the demand, the court construes it as a challenge both to the

court’s jurisdiction over the case and to the authority of the Judge Wells to hear the case.  

With regard to the jurisdictional challenge, the defendants seem to have advanced the

same arguments in their Amended Timely Petition for Quashing as they do in their dismissal

demand.  It does not appear that the defendants have advanced any new arguments.  Judge Wells

appropriately addressed those objections to the court’s jurisdiction in her Order Denying

Defendants’ Amended Timely Petition.  Therefore, the defendants’ current jurisdictional

challenge is denied on the same grounds Judge Wells cited in her order.  The defendants’



challenge to the authority of Judge Wells to hear the case is also denied.  Judge Wells’ authority

to hear these issues derives from 28 U.S.C. § 636(b)(1).  

Accordingly, the court DENIES the defendants’ dismissal demand [#17].

DATED this 23rd day of August, 2006.

BY THE COURT:

_______________________

Paul G. Cassell

United States District Judge



IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

IRVING K. BIGELOW, an individual, 

Plaintiff,

vs.

STATE OF UTAH et al.,

Defendants. 

ORDER ADOPTING REPORT AND

RECOMMENDATION

Case No.  2:06CV516 DAK

This matter is before the court on the Report and Recommendation  issued by the

Magistrate Judge on July 11, 2006.   On July 5, 2006, this case was referred to the Magistrate

Judge under 28 U.S.C. § 636(b)(1)(B).   In her July 11, 2006 Report and Recommendation,  the

Magistrate Judge recommended, after a thorough review of Mr. Bigelow’s Complaint, that the

action should be dismissed for failure to state a claim upon which relief may be granted.   Given

the Magistrate Judge’s recommendation, she also determined that Mr. Bigelow’s Motion for

Service of Process be denied. 

Mr. Bigelow has not objected to the Report and Recommendation, and the time for doing

so has elapsed.   The court has reviewed the file de novo and hereby APPROVES and ADOPTS

the Magistrate Judge's Report and Recommendation in its entirety.   Mr. Bigelow’s action is



2

 hereby DISMISSED.

DATED this 23  day of August, 2006.rd

BY THE COURT:

                                                                             

DALE A. KIMBALL

United States District Judge
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